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IMMEDIATE POLICY GOAL: Bring FOIA policy in particular, and Open- 

ness in Government policy generally, back at least to the situation 
that existed in the Ford-Carter period. 

BACKGROUND: The Justice Department policy of "Maximum Possible 

Disclosure" evolved in the Ford Administration and continued through 
the Carter Administration. In his letter of May 5, 1977, Attorney 
General Bell extended the policy via his "harm" test to all agencies 
of the federal government at the FOIA litigation stage. He had 
no authority to impose the policy on other agencies in terms of 
their processing of FOIA requests at the initial and administrative 
appeal stages. The Office of Privacy and Information Appeals 
enforced the policy within the Justice Department. The Office of 
.information Law and Policy and the Freedom of Information Committee 
had government-wide responsibilities. 

CAUTION: No policy that will be resisted by the career government 

workforce will produce the desired results unless careful attention 
is given to the process by which that policy is to be carried out. 
Process for this purpose includes procedures, responsibility, and 
dispute resolution mechanisms, and may well have to include formal 
structure as well. 

SPECIFIC POLICIES: 

A. FOIA exemptions authorize, but in many areas do not require, 
the denial of access to requested information, 

B. Access to exempt information should not be denied unless: 

(1) mandated by law; or (2) the release of the specific information 
would cause actual, identifiable harm to an important, legitimate 
societal interest and that harm is not outweighed by the public 
benefit that would flow from release. 
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C. Harm is information-specific, not category-generic; i.e., 

(1) Exemption 5 material should always be released as a matter of 
agency discretion unless sufficient cause exists for denying access 
to specific information — generic "chilling effect" is not harm 
for purposes of this test; (2) where denial of access is not mandated, 
Exemption 3 material should be released as a matter of agency discretion 
unless a sufficient basis exists for denying access to specific 
information — meeting the legal criteria for denial of access to a 
category or information is not harm for purposes of this test; 
and (3) Exemption 7(D) (II) material should be released as a matter 
or agency discretion unless the non-source-identifying information 
is sensitive in some way — the fact that the information came from 
a confidential source is not harm for purposes of this test. 

ITITIAL ACTIONS: 

A. Justice Department: 

(1) The new Attorney General should repromulgate the Bell 
letter on the defense of FOIA litigation, with implementation 
effective immediately and applicable to all pending FOIA suits, as 
well as future litigation; 

(2) The new Attorney General should announce that the goal 
or the FOIA process inside the Justice Department is the maximum 
possible disclosure of requested information, as indicated above, 
effective immediately and applicable to all pending FOIA initial 
requests and administrative appeals, as well as those filed in the 
future; and 

(3) The new Attorney General should designate one of her 
senior staff to recommend the changes to existing Justice Department 
policies, procedures, and, if necessary, structure, that are needed 
to ensure effective implementation of these policies. Relevant 
considerations include: 

(a) Whether the Office of Information and Privacy 
should be disestablished, and the Offices of Privacy and Information 
Appeals and Information Law and Policy reconstituted^ 
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(b) The location of OIP (or OPIA and OILP) within the 
Justice Department (this is extremely important); 

(c) Ensuring that "maximum possible disclosure" is a 
critical element in the position description of the Director of OIP 
(or the Directors of OPIA and OILP); 

(d) Ensuring that the Assistant Attorney General, 

Civil Division, is completely in sync with the Attorney General's 
desires in this area ; 

(e) Ensuring that the heads of all other Department of 
Justice component agencies understand that they are responsible for 
maximum possible disclosure within their respective agencies; 

(f) Whether the Freedom of Information Committee should 
be reconstituted (with service on the committee, coupled with 
maxrmum possible disclosure, made a critical element of the position 
description of any person appointed to it) ; 

(g) Ensuring that the procedures for resolving FOIA 
disputes within the Justice Department, or between the Justice 
Department and other departments or agencies, vest procedural 
responsibility in persons charged with carrying out the policy of 
maximum possible disclosure; and 

(h) Establishing a rebuttable presumption that Justice 
Department component agencies should reprocess, on request, records 
as to which an initial action or administrative appeal decision was 
made after 1980. 

B. Office of Management and Budget. The new Director should 
promulgate a proposed OMB Circular on the release of government 
information under FOIA, government-wide. As initially promulgated, 
this should be effective on an interim basis to the extent permitted 
by law and, where possible, use the same language as is being 
promulgated by the Attorney General governing FOIA operations within 
the Justice Department and the defense of FOIA litigation. The 
policy of maximum possible disclosure should be included in the 
appropriate position descriptions within OMB, and incorporated into 
management and budget reviews vis-a-vis all government agencies . 




